
QA 300 - Liability and Risk 

Associated With Quarry Operations 





Introduction 

• Our firm has been defending quarries for over 25 years. 

• I have been personally defending quarries for the last seventeen years. 

• Though the quarry industry has changed dramatically over the last five 
years, it has not had the effect on litigation that one might expect. 

• The economy has left many people unemployed or under employed, 
which has resulted in more lawsuits being filed. 

• Plaintiffs’ attorneys have also gotten more creative 

• As a result, the cases being filed today are as much about the quarry 
operations (dust, noise, hours, etc.) as they are about the blasting. 

• Despite this change, the keys to winning a quarry case have not changed.  



Introduction 

• How to win your case. 

• Some common misconceptions about lawsuits and court. 

• Real world examples. 

 

 



How To Win Your Case 

Records Matter 

• Keeping good records is an absolute pre-requisite to winning 
any blasting/nuisance lawsuit. 

• While we as lawyers love to take credit for trial victories, the 
truth is that blasting cases are really won or lost long before suit 
is filed. 

• Accurate, complete records are important because people are 
not familiar with and don’t understand quarry operations or 
blasting. 

• People are suspicious of things they don’t understand. 

• This is especially true for things they perceive as dangerous; 
like explosives and large machinery. 

 



Records Matter 

• Jurors and judges draw from their own experiences when 
analyzing any new situation. 

• Almost everyone makes decisions based on first impressions 
or perceptions and these first impressions or perceptions are 
almost impossible to overcome. 

• When people are faced with deciding whether something is 
wrong or dangerous, the first question they ask is whether 
the activity is legal. 

• Perception is reality. 
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Quarry Litigation 
• Blasting cases can be difficult to win. 

• Changes in public perception about blasting have made 
cases more difficult to defend. 
– There are more quarry operations in close proximity to people’s homes than ever 

before. 

– More people have also had to deal with blasting and construction because of 
highway projects, shopping center construction and coal mines. 

 



The Multimedia Onslaught 

• No one wants to live near a quarry. 

• The internet allows plaintiffs to easily tell their story to the 
public at large.   

• This change is evidenced by negative stories in the media 
and blatant attempts by plaintiffs’ lawyers to generate 
blasting litigation. 
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The Multimedia Onslaught 

• Judges and jurors believe blasting can cause damage. 

• We are guilty until proven innocent. 

• Plaintiffs try to take advantage of this by playing on these perceptions.  

• They now video blasts because they realize they look worse than they 
are. 
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Why Following the Law and Keeping Accurate Records Are Important 

• They also now realize showing we violated the law is key to 
winning a quarry case. 

• Inaccurate records, even if they don’t reflect a violation, play 
on people’s suspicions and affect their perception about 
whether we are causing damage. 

• Accurate records are a must to win any case. 

• Don’t shoot yourself in the foot. 

 

 



Video 22 



How Accurate Records help 

• If we have a clean history and good records we can pressure 

the regulatory authorities to help us defend these cases. 

• Which of these cases would be easier to defend? 







How Accurate Records Help 

• Good records allow us to play on people’s perception that 

something that is legal is okay. 

• It also shifts the focus from our records to the plaintiff’s 

damages. 

 



How Accurate Records Help 

• Legal Issues 
– Blasting usually imposes strict liability. 

– This does not mean you are liable if the plaintiff claims you  damaged their 

property. 

– It means you are liable if they prove you damaged their property. 

– Due care and compliance with applicable law are no defense but are 

absolutely necessary to win at trial. 

 



Blasting Litigation: How Do We Defend 

These Claims? 

• Blasting cases can be won 
– Compliance 

– Science 

– Explanation 

 



Blasting Litigation: How Do We Defend 

These Claims? 

• Compliance 
– Compliance equates to proper record keeping and following the rules. 

– Regulations are based on studies by the Department of Transportation and 

the U.S. Bureau of Mines. 

– If we follow the rules we can rely on studies that say we cannot damage a 

home. 

 



Blasting Litigation: How Do We Defend 

These Claims? 

• Compliance 

– The only way to prove compliance is through proper record keeping. 

– Proper record keeping requires commitment, diligence and 

deliberateness. 

• Don’t confuse commitment and involvement. 

• Don’t confuse quickness with deliberate action. 

 



Blasting Litigation: How Do We Defend 

These Claims? 

• Compliance 
– Proper record keeping will help verify that: 

• We care about the public. 

– We follow our own rules. 

– We see the regulations as the minimum standard and hold ourselves to 

a higher standard. 

 



Blasting Litigation: How Do We Defend 

These Claims? 

• Science 
– Science requires the use of all available technology. 

– Electronic detonators are a virtual necessity if you want to win your case. 
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Blasting Litigation: How Do We Defend 

These Claims? 

• Science 
– Pre-blast surveys must be accurate and complete. 

– We must use seismographs that are properly calibrated, located and installed. 

– Seismographs verify the science behind our blasting. 

 













Blasting Litigation: How Do We Defend 

These Claims? 
• Science 

– With proper seismic readings we can compare the vibration levels caused by 

our blasting to vibrations caused by: 

• Slamming doors 

• Thunderstorms 

• Thermal heating and cooling 

– Science also includes doing pre-blast surveys properly. 

• Before any blasting 

• Complete surveys 

 

 



Blasting Litigation: How Do We Defend 

These Claims? 

• Explanation 
– Explanation requires proof of what caused the damage. 

– We cannot dispute that the damage is there. 

– In order to win a case, we must generally show what caused the damage. 

• It was there already 

• Caused by poor construction or poor maintenance  

• Natural settlement 

• Consistent with a house of this age 

 









Blasting Litigation: How Do We  

Defend These Claims? 
• Everyone has cracks and sometimes there is no evidence 

proving the damage was already there. 

• In cases where there is no evidence the damage was there 

before our blasting, compliance and accurate records are the 

only way we can prove we did not cause the damage. 

 



What You Can Do 

• Slow down 

• Proofread 

• Don’t procrastinate; complete your reports on site. 

• Make sure records are kept safe and secure. 

• Voice any concerns before a problem develops: avoid the 
Stockholm Syndrome. 

• A few extra minutes at the end of your long day can save the 
company thousands of dollars and a lot of legal headaches. 



Challenges in Court 

• Technology 

• Access to information 

– Internet 

– E-mail 

– Organized resistance 

• Highly Trained Lawyers on Both Sides 



Common Misconceptions 

I’m Really Good at My Job 
• I know my job.  I’m good at it.  I’m honest and I have clear conscience.  I am not going to get caught up in all that 

corporate stuff about record keeping and lawsuits.  I am going to mind my own business and leave all that to the 

company. 

• ANSWER: Being good at your job is not good enough. 

   Sounds good, but it won’t work: 

   a) Does not matter how good you are at your job. 

   b) It is not a corporate issue, it is a licensed blaster issue – they can only get to the company through you. 

    Individual Liability 

    Reputation 

    Employment 

   c) Minding your own business may sound good, but the legal system makes your business – the public’s business…. 

    Outside Issues 

    Health Issues 

    Employment History 



How are They Going to Prove We caused Damage? 

• ANSWER: They don’t have to….The law does not require the plaintiffs to prove cause! 

 

 You would have more rights if you committed a crime than you do when you are accused of causing damage by 
blasting vibration.  YOU ARE NOT INNOCENT UNTIL PROVEN GUILTY! 

   

  Strict Liability 

  Dangerous Activity 

  Ultra Hazardous 

 

 If an activity involves the potential for serious harm to people or property, no matter how carefully it is undertaken, 
then those responsible for the act will be held strictly liable for any resulting damages. 

 

 All the plaintiff has to do is to say they heard/felt a blast and then noticed damage. 
   



How are They Going to Prove We caused Damage? 

• A short cut here or there wont hurt me. 

• If you believe this you are asking to fall on your face. 
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I’ll Take My Chances with the Jury 

• Who is on that jury ??? 

– Unemployed 

– Housewives (gender gap) 

– Underemployed 

– Under educated 

– Non-technical 

 

 

 



I’ll Take My Chances with the Jury 

• Most Juries will not understand the science and technology 

– Inches per second 

– Displacement 

– Frequency spectra 

– Threshold damage 

– BATF 

– Homeland Security 

 

 



Real World Examples 

GPS 

• Used to document shot location 

• Used to document seismograph location 

• What if data gets confused or switched ??? 
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Nearest Dwelling 

• Critical to proving accuracy of documentation. 

• Even small variations will be taken out of context. 

• Will be checked closely during discovery. 





C:/Users/sbrashea/Videos/Legal Council Files 2/QA 2010 Mock Trial/Nearest Dwelling.mpg


Explosive Inventory/Weights 

• Plaintiff attorneys will check 

– Shot reports 

– Magazine inventory 

– Quarry scales 

• Any variation can be challenged 

• Truck calibration is critical 

 





C:/Users/sbrashea/Videos/Legal Council Files 2/QA 2010 Mock Trial/Weight.mpg


Weather 

• Can be used to show lack of accuracy in shot reports. 

• Can be used to prove charge of negligence. 

• Often overlooked by blasters as important. 

• Accurate observations may be important if overpressure is 

an issue. 
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Dust Control 

• Windblown dust, or fugitive dust, can impact the environment 

and cause health problems. 

• When dust particulates from mining or construction sites 

become airborne, they can result in respiratory problems and 

cardiovascular conditions, accidents due to reduced visibility, 

and can result in increased wear and tear on equipment. 



Dust Control 

• The Environmental Protection Agency (EPA), the National 

Institute for Occupational Safety and Health (NIOSH), and 

the Mine Safety and Health Administration (MSHA) require 

that most forms of dust be minimized in all mining 

operations. 

• Regulations exist nationally and in many localities related to 

dust control. 

 



Dust Control 

• Companies can be charged with administrative violation and 

hefty fines can be applied if such regulations are not followed 

• Most importantly, dust problems may support civil liability 

claims for trespass and nuisance. 











Fugitive Dust 

• Fugitive dust is small airborne particles called particulate 

matter. These smaller airborne particles have the potential to 

adversely affect human health and the environment. 

• EPA defines fugitive dust as "particulate matter that is 

generated or emitted from open air operations (emissions 

that do not pass through a stack or a vent).” 



Fugitive Dust 

• The most common forms of particulate matter (PM) are 

known as PM10 (particulate matter with a diameter of 10 

microns or less) and PM2.5 (particulate matter with a 

diameter of 2.5 microns or less). 

 



Dust Control 

• Companies can be charged with administrative violation and 

hefty fines can be applied if such regulations are not 

followed. 

• Most importantly, dust problems may support civil liability 

claims for trespass and nuisance. 

• You don’t want to let your own records cause problems. 

 























Lets Sum Up……. 

• Blasting claims, more than ever before 

• Ultra-Hazardous activity (Guilty) 

• Personal liability to blaster, supervisor, etc. 

• Blasting records – cannot win case without them 

• Improper blasting records – cannot win case with them 

• Be professional 

• Be safe 

• Take your time !!!! 
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